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The common and civil law differ in numerous ways apart frOIn 
arbitration procedure. For example, the common law requires consideration 
to form a contract; the civil law allows gift contracts; the common law 
doctrine of res judicata is broader than its civil law equivalent; and the 
common law allows extra-contractual punitive damages. We now tum to 
procedural differences and their effects on international arbitration. 

Ill. Procedural Differences 

A. Adversarial Or Inquisitorial Approach 

In general, common law jurisdictions take an adversarial approach to 
litigation and arbitration. Judges and arbitral tribunals play the role of 
impartial finder of fact and law in the adversarial battle between the 
parties. Civil law jurisdictions use the inquisitorial method. Judges and 
arbitral tribunals actively elicit the facts and law from counsel and witnesses. 
In. arbitration, this means that the tribunal is in complete charge of 
questioning witnesses. A party or counsel who wants to question a witness 
must present the question to the tribunal, which then questions the witness. 

But these differences can be altered by legislation or arbitral rules. 
The English Arbitration Act (1996) and China's International Economic 
and Trade Arbitration Commission (CIETAC)3 both allow a tribunal to 
proceed in an adversarial or inquisitorial manner. In Switzerland, a civil 
law jurisdiction, parties in international arbitration have the right to be 
heard in an adversary proceeding.' Thus attorneys may question the 
witnesses in those jurisdictions. 

Julian Lew has pointed out that the personality of arbitrators, 
particularly that of the chair of the tribunal, can also influence the stvle 
of an international arbitration.' This is particularly so in ad I;oc 
arbitration (where the arbitration procedures are determined solely by the 
parties) and in the inquisitorial style of arbitration. 

B. Pleadillgs 

In common law litigation, a pleading is a brief pre-hearing statement 
of a claim or defense, possibly combined with a counterclaim. In a civil 
law regime. pleadings mean the lengthy oral presentations the parties' 
counsel make during the hearing. These include the case-in-chief. the 

. ; 1996 English Arbitration ACI34{2)(g): CIETAC Arbitration Ruk s. art. 29.3. 
..I S, ... iss Fede ral Act on International 1..<1'>\' (pILA). <In . 182.3 , 
. '- Julian D.M. Le w. Inljuisilnria l v. Ad\'crsarin l 174 (.<\ SA S.:rit:s 

No. 26 . .Iuly 2006). 
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I and the reply and rejoinder. The pleadings are usually read from 
apers called "memorials " which have exhibits attached. The 

wntten P . ' ' 
h'bits are considered eVidence In the case. . 

eJ(. I
The 

nature of streamlined pleadings in common law to 
d per issue: access to justice in civil law countries. C,v,l law 
. e;'ctions require the parties to provide substantial evidence at the 

Juns 
I f a case before a claim is heard . This has led to criticism that they 
Onate against parties who either do not have this evidence initially 

dlScnml . . 
or cannot afford attorneys to aSSIst them. 

e. Discovery 

Discovery is a key feature in pre-trial litigation in common law 
countries. Each party can compel the other side to produce relevant 
documents or other physical evidence, answer 
make admissions, testify at a pretrial deposl:,on, and allow site 
inspections. The common law authorizes exceedingly broad discovery 
and is therefore notorious for what are as 
"fishing expeditions." Sometimes attorneys who practice In comm?n law 
countries use discovery tactics to exhaust or burden thelf adversaries. In 
contrast, civil law jurisdictions do not allow Each party has 
the burden of proving its own case and the pa'JY should not be 
forced to incriminate itself or assist in the case agamst It. 

If the civil law does not recognize discovery, how can documentary 
evidence be obtained? In an arbitration proceeding, a party must 
demonstrate to the tribunal that the document is material to its claim or 
defense, that it does not possess the document or a copy, and that the 
document is in the adversary's possession. In the case In Re: 
Technostroyexport, a New York federal court denied a petition to obtall1 
discovery where the petitioner, a claimant In an arbllratlon 111 Sweden, 
failed to first obtain a ruling from the tribunal on discovery.' 

In international arbitration, discovery may be authorized by the 
arbitration agreement, the applicable arbitration rules, or the subsequent 
agreement of the parties. Arbitrators also sometimes have dIScretion 111 

managing th is process. I n many cases, however, the parties choose to 
arbitrate precisely to avoid the open-ended and costly discovery allowed 
111 common law litigation . 

, M . I)' 'co v 'rv in Interna1iona l Arbitration." Bcrnnrdl) (\.\. .. anag1ng c . 
57(4) Dispu1l: .1 . 2 (Nov. 2002-.Ian . 20(3) . , 

K53 F. S"I'I'. (,95 (S.D.N.Y. 1994). 
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D. Documentary Evidence 

Common law jurisdictions require documentary evidence to be 
introduced by counsel and authenticated and explained by a witness. This 
can be a costly process because a live witness must testifY about each 
document a party wishes to introduce. In civil law jurisdictions, written 
documents do not have to be individually entered into evidence; they are 
simply admitted by being attached to counsel's memorials. The reason is 
that under the civil law, documentary evidence is self-authenticating. 
This makes introducing evidence less burdensome. 

E. Presenting Witness Testimony 

Civil law jurisdictions have a positive bias towards written evidence. 
They even allow written witness statements instead of live direct 
examination. Common law jurisdictions have begun to use written 
witness statements because they are. more efficient than direct 
examination. Parties may agree in an arbitration to use such statements; 
however, the witness is usually required to be available for cross. 
examination. Critics of written witness statements say that preparing the 
statement is as time-consuming as preparing a witness. 

Common law jurisdictions test the credibility of witnesses through 
cross-examination. The civil law inquisitorial approach generally does 
not allow for cross-examination of witnesses. Thus, a witness's 
involvement in a case may be very brief. His or her contentions may be 
fundamentally challenged as late as in a post-hearing brief. This leaves 
sometimes a sweet-and-sour taste as nobody knows whether the witness 
lies or tells the truth. If it is the former, then the civil law regime 
resolves the conundrum by not affording the liar more protection. But if 
it is the latter, then the novel submission represents a late ambush against 
an honest (and potentially crucial) witness. The cOl11l11on law approach 
is the preferable one in this scenario. 

Today the trend is to allow cross-examination in intemational 
arbitration when both civil law and common law attorneys participate. 
This is the legacy of the longest international arbi tration, the Iran- U.S. 
Claims TribunalS When counsel for the U.S. c laimants asked the panel 

~ How this epic endeavor. wirh irs over 800 award:-: and decisions (including 
83 interlocutory and interim awards) resolving about 3.000 c<lse::,.i. eontribule:d to 
imt:rllatiunill arbitration may he seen in Christ()phe~r Dralhl/.aJ ct <II .. The Iran-U.S. Cla'illl;; 
Tribunal .11 25 : The: Cases Even'one Nceds 10 KrHl\\ for II1\' c~!O r- Statc & Imernalitlll<]1 
Arbitration (o.xJ(lrd Univ. Press ]0(7). 
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hether there would be cross-examination, the panel allowed counsel to 
l'I~ent the tribunal with a question to ask the witne~. When counsel 
P .ain asked the tribunal to ask a questIon of the WItness, the. panel 
agreed. The third time, counsel did not ask the panel. Instead he gmgerly 
aged to question the wi~less directly. As the tribunal looked on, a mild 
~rm of cross-examination evolved that was acceptable to all sides.-

F. Party TestimollY 

In civil jurisdictions, representatives of the parties do not typically 
testifY because of their interest in the outcome. This is not usually the 
case in common law litigation of commercial disputes. 

G. Expert Witllesses 

In civil jurisdictions, the tribunal, not the parties, has authority to 
retain an expert witness to provide advice. This approach benefits parties 
with fewer resources. The presence of a star expert does not depend on 
whether a party can afford the expert's fee. In general, in common law 
countries other than the U. K., the tribunal does not have authority to 
retain an expen. The parties hire their own experts or jointly hire one. 
The tribunal then decides between the competing experts' theories . 

The common law approach has come under criticism for a number of 
reasons. First, the experts are not there to assist the tribunal. When each 
Side retains an expert, the experts are partial to the retaining party. 
Second, the qualifications for an expert are not very high (except that in 
the United States, Rule 702 of the u.S. Federal Rules of Evidence sets 
limits on who may testify as an expert in court'\ Third, modern 
litigators tend to over-use experts." Examples of overuse include 
coaching expens to be advocates, not independent scientists, and hiring 
redundant expens in an effort to outspend the opposition. 

9 See the account given by Robert B. Davidson. Procedures in International 
Arb~trat i on . a paper prese"";,lcd at the ABA Dispute Rt::solution conference, "International 
Arbitration & The Shrinking World:' held in New York in 2004. 

10 The Federal Ruk:; of Evidence rt::quire a witness to be "qualified as an expert by 
kn?Wledge. skill. cxpcrience. training. or education" in order to lestify in the form of an 
~Jnion "if (I) th~ tc~timony is bas';d upon sullicient facts or da~a, (2) the testin.lOny is 
~ p.rodUct of rl!linbk principles and methods. and (3) the witneSS has app!tt!d the 

Pnnclplcs !lnd mcthods reliablv 10 thc facts of the easc." 
II ROben Shauu.llIl cssv. "Dirt\' Little Secrets of Expert Testimony:' .1J(2) ABA Litig. 

J. (Wi"er 20071. - - . 
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H. Application of the Law 

In the civil law tradition, the tribunal determines and applies the 
correct rules of law. For this reason, parties need not be concerned as 
much about omitting critical legal arguments. In the common law, it is 
the duty of counsel to allege and prove the facts, and to present all 
relevant legal arguments. An omission by counsel of a legal theory Or 
case could lead the tribunal to overlook applicable law. Under some 
circumstances, it could lead to a malpractice action against the attorney. 

Thus, in an international arbitration in a common law jurisdiction, 
counsel should become familiar with international usage, such as 
"incoterms" and lex mercatoria, which, in general, are sources of 
international law. Also, when the tribunal must determine what sources 
to consider in applying foreign law, it might wish to consider the flexible 
approach of Rule 44(1) of the U.S. Federal Rules of Civil Procedure. 
Under this rule, the party who wishes foreign law to apply first gives 
notice that foreign law is applicable. Then the court may consider any 
relevant source to determine that foreign law, including party-submitted 
testimony. 

I. DijJerellces ill Record Keepillg 

In civil law jurisdictions, the tribunal sometimes records the 
proceedings, like the public courts. A legal clerk, often a young 
associate, writes the record, which includes a summary of all witness 
statements. Then the record is reviewed by the parties, the appropriate 
witnesses, counsel, and the arbitrators, all of whom have an opportunity 
to comment on the draft record. Three days of proceedings might 
produce less than 20 pages of record. In common law jurisdictions, a 
written record of the proceedings is not required. If the parties agree or 
one party offers to pay for a court reporter, they can have a verbatim 
record of the proceedings." 

J. Costs 

In common law proceedings, the parties typically pay their own 
attorney fees and arbitration costs are divided equally unless an 
agreement contains a fee-shifting clause providing for the loser to pay all 
costs. In civil jurisdictions and the U.K., costs and attorneys fees are 

12 Andreas F. LQwcnfdd. "The T,\:()-~:ay Mirror: Imernatioilil! ,I\rbi lrution a~ 
Comparative Procedure:' 7 Mich. YB! L.;gnl Stud., 163. 167 ( 1985). 
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warded by the.trlbulialtothe'prevalling·party. Th.is coul~ mean many 
~nillionsin legal fees and costs in addition to the baSIC awar . 

K. COlljidellliaiity or Privacy 
. . .' ~ example the U.K. and 

Some Il common law J~~~~~~~;;:iity o~f arbitration. Others, like 
MalaYSia, recognize the . cted the concept that arbitration 
Australia and the UnltedfidStatels'tyhave'vr~,Jleege 14 Nevertheless, arbitration 

b' t t a con I entia I pn . 
is su ~ec 0 w rivate arties are private proceedings, not open to 
proceedmgs bet een p Pd' 15 To ensure greater privacy, parties 
the public, as are court procee mgs. ., nt in which they 

I tl1e abilit)' to enter into a confidentiality agreeme . d 
1ave d' all documents an ee to keep the existence of the procee mg, . 
~~~munications related to the arbitra~ion, and the ~wa~itf,nv!~~~e:~:~ 
could also enter into confidentiality agreemen s 

However, confidentiality agreements can be ~~ac~ .. ~. According to the 
In China, arbitration heanngs are con I en la.. . . a d 

arbitration rules of the Beijing Arbit:ation Co;nmIS~~~' ;a~~~~"::r:e 
inas shall be conducted m pnvate, un ess . . 

~::';;se.16 Under the CIETAC rules, the tribunal may h.old ,~ heanng In 

camera even though the partiesboth reqfiu;st ~nttype';,.~~ar:~~·ude keeping 
In some civil law countnes, con I entia I . . . the 

I . rta 'ning to the arbitration confidential, mcludmg 
everyt lIng pe I . ' h' h nel arbitral orders 
existence of the arbitration itself, dissents Wit m tepa, . the 

. and the award. For example, Sweden and France recognize 
confidentiality of arbitration. The ICC has a provISion tgl~mg s~:r~:~bU~~~ 
express power to take measures for protectmg ra e 

.• • 18 
confidential III ,ormation. 

------------ . . K I L pur Regional Cenlre for 
lJ Rule 9 of the Rules for Arbitration 01 the ua a um 

Arbitration. d & Other' v Plowman 183 C.L.R. 10, 
14 See Esso Australia Rcsourct!s Lt . . s ~. I i8 F.R.D. 346 (D. 

2 ] ')1 (1995): United States v. Panhandle Eastern Corp., I 8 A.L.R. 

Dd. \988 ). . ' . R I f the International Centre lor 
IS Article 34 or the Internattonal ArbitratIOn . u eSA"b'l I'on Assoc,'alion calls for 

. . d','" fth'Amencan r lral , 
Dispute Resolution (ICDR). a 1\1510n 0 c. . th onlidential itv of arbitration 
the arbitrator and the ndministrator to mamtam c c ~ 

proceedings and the award. .. .' , 'J4 
It> Bcijinl!. Arbitration Ctmlln15S10n Arbllratlon ]R3U~cs. art. -rn·ing. the brimd scope or 
n C1ET~\C ru les. un. 33. 1. See also art. ._ conet: 

arbitnlt ion conlitkntinlit),. . b' . f th' Intemational Court or 
IBAnick :W. p<lragraph 7. or the Rules oj Ar lt~tI (~,nr~~ as ~rom 1 January 1998. 

Arbitration orthc lntl!fI1miomll Chal1lhl.:r ofComrnerce, 111 0 C • 
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IV. Synthesizing Common and Civil Law Systems 

Sometimes, ADR professionals use international commerCial 
arbitration as fruitful ground for experimentation in the area of civil 
procedure.

'9 
That might be fine as long as the neutrals are constantly 

aware that it's a contractual process and that the parties are paying 
(mostly in time increments)'o for the experiments. It is possible to 
synthesize the many positive features of the common and civil law and 
use them in international arbitration to the satisfaction of parties from ' 
different jurisdictions. This is most evident when the parties select 
arbitrators from civil and common law countries, so the panel is neither 
civil nor common law in orientation, but a hybrid. As Professor Hans 
Smit has stated, there is a "marriage" of civil and common law in 
contemporary international arbitration.'1 

The international arbitration rules of the major institutional 
arbitration providers reflect this synthesis. For example, in matters of 
discovery, both the International Arbitration Rules of the International 
Centre for Dispute Resolution (a division of the American Arbitration 
Association) (ICDR rules) and the International Bar Assoc iation Rules 
on the Taking of Evidence in International Arbitration (IBA Rules) give 
the tribunal a strong position with regand to managing the arbitration 
process. Neither uses the term "discovery." The ICDR rules authorize the 
parties to exchange documents but do not mention depositions. The I BA 
rules similarly authorize the arbitrators to order production of documents 
that are in the possession or control of the parties." Article J of the IBA 
rules provides detailed guidance on document .p,roduction, Article 3 is 
considered to be a "well-balanced compromise,,-3 between common law 
and civil law countries on the production of internal documents by an 

1<) The author witnessed an ADR tra ining ill California when: a traint:r :\uggt!:':iced using 
Neuro-linguistic programming (NLP) experimenLs in prot.:ccdings. When! uskt:d [hI! simple 
question "Are you sure that the parties arc willing to pay for th is? - Aller all. they want It) 
have the ir disput~ r~solved!,' [he trainer was hamed. 

20 ICe. CIETAC and others have a v3Iue-in-dispute based fce system. 
21 Hans Smil. "Roles of Iht.: Arbilral Tribunal in Civi l Law and Common l. tl\\" 

SY51ems with Respect 10 Prcsenl3t ion or Evidence:' Inlc:rnmio nai Council rur 
CommerCilJI A rbilralion Cong.n:ss 162. 165 (Seric!' 7 !\!O\·. 1994. Kluwcr. 1996). 

:: W. Laurence Craig t!1 al.. Inlema! ional Chamber of Comlllcrc~: Arbilnlfiol1 
449 (3d od .. Occana 199Ri. 

23 Hilmar R<leschk~.K(,::-;sh.·r. "The Product ion of J)()cumcn!~ in irHt:rIlaliolia l 
i\rhitralion: /\ CommeI1Hu'\ Oil Article 3 ot' [hl' Ncw m!\ R\lk~ Ill ' h ' idcn.:r.:." 
I X (~) Arbitration fill· I. ..j! I. '4 16 (LCIA 20(2). 
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. . b b 'ng beyond rules , rty Th is syntheSIS of systems IS elter y gOi oSlng pa . 
oPp. b the public courts. C rt 
applied Y22 I of the International Arbitration Rules of the Londonbou I 

Rule ' " (d) d ( ) gives the tn una , I Arbitration, III subsectIOn an e,. . 
of InternatlOna rty to make any property, site or thlOg under Its 

, "to order any pa " d 
authonty . I ~ , pect'lon" by the other party and to or er any 

I avallab e .or lOS ., ' 
contro ." d ts or classes of documents m their possession to produce ocumen " 
party 'b I determines to be relevant. 
which the tfll U~\ law countries are generally more reluctant to enforce 

Althoug 1 CIVI . I I 'n the most popular internallonal 
discovery orders, natlona ~: I 

arbitration venues gebnetrratll
y 

dsoa'dministered by the !CDR, the tribunal has 
Witnesses. In ar I a Ion ,. ' d 25 I 

determine the manner in which witnesses are exam me , n 
the powerlto , 'I I v the rules also provide that the tribunal may retam a nod to t 1e CIVI a\ , 
. dependent experts, ." ., tl 
In TI lBA Rules come down heavily on the CIVil Side, glvmg Ie 

'b '~ full control of the process surrounding witne~ses , The IB~ 
tr;o~~daes separately for party-appointed and tribunal-appolO,ted experts. 
P 't" leads often to agreement on a substanllal number of An "expert summl .' 27 
points and thus limits the testimony to be given at the heanng, 

V. Conclusion 

'Although the civil and common law systems represent fundamentally 
contrasting approaches to dispute resolution, counsel,. ar~ltrators, and 
arbitration providers are blending these approaches III IIlternatlol~1 
arbitration in order to expedite and better serve the parties to t e 
'proceedings. The results could be the best of both systems, taml~g the 

d I· .. ess by greater tnbunal common law tendency to war over- ItlglOusn .. 
control, providing broader access to a fair process than in some Civil law 
jurisdictions, and providing an overall more cost-effective process. 

:.l Gram Hanl!ssi:lIl. "Discov~ry in International l\ rbit rat.i {}~l "· GPS?iO (Sept. 2(05) 
. . ' 'd . . . ·nODi/se n l dlscovervmll.html. Cl l"w/ah/(' ( /I w\\"\\" ,aband. <'lrglg.r.:npraclI<: mag..1ZInC _ ",.. • 
~ .' ICDR ruh:~. an, 20(4), 

~:!BA R\l ks. ArLicl~ 3, . ' " .. , A bitration Rc\,. 
-' D. RivJ.;in c\ ill. ··rrl!l1d~ in U. S. and intcmatlonal ArQl tr.I([On .. In r J 

. ' . . I") Sri "i'll Rcnnrt 01 the IBA Lon 011. 01 thl' All1eriL';I~ 2007. 4 (Cilllbal ArbitratIOn 'c\'. '. 1,t;C, I ' • . 

N(l\,2[)06). 
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Civil Law Common Law Synthesis? 

Method Inquisitorial: Adversarial: ICOR rules (I0RP) 

adjudicator rel iance on . and IBA rules 
ascertains truth advocates to appear to be 
in case present parties' compromises 

positions between the two 
systems. 

Role of Tribunal Investigates Impartial See below. 
and determines referee 
facts and law 

Role of Counsel Assist tribunal Zealously See below. 
present parties' 
oositions 

Pleadings Oral Brief pre-
presentations hearing 
of counsel statement of 
accompanied claim and 
by identical statement of 
written defence and 
memorials possibly 
incl. exhibits counterclaim. 

Witnesses Wimess Parties may Non-aggressive 
Parties testimony testify. cross-exam ination 
Experts often put in Parties call now more common 

written form ~ expert in international 
obviates direct witnesses. arbitration. 
examination. Counsel IORP allow 
No cross- questions tribunal to 
examination. witnesses. determine manner 
Parties usually Cross- in which witnesses 
do not testify. examination are exam ined, with 
Tribunal calls allowed. signed witness 
expert statements. Parties 
witnesses. have right to 
Tribunal quesrion tribunals' 
questions experts and to 
witnesses. present thei r own 

experts. 
ISA allows to r 

ISA and Swiss 
Rules: parties may 
conduct witness 
interviews in 
advance. 

Discovery Tribunal- Party-based. IDRP give tribunal 
based. Each Opposing party a strong position. 
party has compelled to ISA rules allow 
burden of provide ample tribunal to request 
proving own evidence documentation with 
case. through some common law 
Opposing depositions, norms. 
party need not interrogatories, 
assist in case RFA's, 
against itself. Warehouses of 
No documents not 
depositions. unusual. © 

Application of Tribunal's Counsel allege 
the Law responsibility and prove facts 

to find and and law. 
apply correct Sources 0 flaw 
law based on are cases, 
codes and statutes, 
professorial treaties, etc. 
comments. 

The Record Legal clerk Optional; must 
usually be requested; 
summarizes usually 
proceedings. verbatim. 

Costs Allocated by Usually divided 
tribunal by parties. 
according to 

Confidentiality 
outcome. 
Broad, e.g. , Some US courts 
existence of reject 
arbitrat ion arbitration 
may not be confidentiality. 
divulged. 

I 

1 
1 fO 20 I 0 U.M. Laeuchli 

pal1y-appointed and 
tribunal-appo inted 
experts . Tribunal 
may order experts 
to meet and confer. 
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