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. IV. Synthesizing Common and Civil Law Systems

Sometimes, ADR professionals use international commercig)
arbitration as fruitful ground for experimentation in the area of civi)
procedure.'” That might be fine as long as the neutrals are constantly
aware that it’s a contractual process and that the parties are paying
(mostly in time increments)” for the experiments. It is possible to
synthesize the many positive features of the common and civil law and
use them in international arbitration to the satisfaction of parties from
different jurisdictions. This is most evident when the parties seleg
arbitrators from civil and common law countries, so the panel is neither
civil nor common law in orientation, but a hybrid. As Professor Hans
Smit has stated, there is a “marriage” of civil and common law in
contemporary international arbitration ?'

The international arbitration rules of the major institutiona|
arbitration providers reflect this synthesis. For example, in matters of
discovery, both the International Arbitration Rules of the International
Centre for Dispute Resolution (a division of the American Arbitration
Association) (ICDR rules) and the International Bar Association Rules
on the Taking of Evidence in International Arbitration (IBA Rules) give
the tribunal a strong position with regard to managing the arbitration
process. Neither uses the term “discovery.” The ICDR rules authorize the
parties to exchange documents but do not mention depositions. The [BA
rules similarly authorize the arbitrators to order production of documents
that are in the possession or control of the parties.?? Article 3 of the |BA
rules provides detailed guidance on document production. Article 3 is
considered to be a “well-balanced compromise™ between common law
and civil law countries on the production of internal documents by an

** The author witnessed an ADR training in California where a trainer suggested using
Neuro-linguistic programming (NLP) experiments in proceedings. When [ asked the simple
question “Are you sure that the parties are willing to pay for this? ~ After all, they want to
have their dispute resolved!” the trainer was baffled.

*"1CC. CIETAC and others have a value-in-dispute based fae system.

*' Hans Smit, “Roles ol the Arbitral Tribunal in Civil Law and Common Law
Systems  with Respect o Presentation of Evidence.™ International Council  for
Commercial Arbitration Congress 162, 165 (Series 7 Nov, 1994, Kluwer. 1996),

= W, Laurence Craig et al.. International Chamber of Commerce Arbiteation
449 (3d ed.. Occana 1998),

* Hilmar Raeschke-Kessler. “The Production of Documents in
Arbitration: A Cammentary on Article 3 of the New [13a
I8 (4) Arbitration [nr'l, 411, 416 (LCTA 2002),

International
Rules of Evidenee.”
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ing party. This synthesis of systems is better by going beyond rules
ppasiis ublic courts. ‘
apph;d 1?22161 %f the International Arbitration Rules of the London Court
u .

. . ; & inal
national Arbitration, in subsection (d) and (e), gwe;_the trg);lits
of Inte_r “to order any party to make any property, site or t m‘% u:i\er !
author;ty available for inspection” by the other party and to “or. ioz
controto- 'p.roduce documents or classes of documents in their possess
artv g 2
. i to be relevant.
-_h the tribunal determines :
wm?:lthough civil law countries are generally more reluctar_lt to entfg:;el
rders, national law in the most popular internati
o N generally do.”*
itration venue . . '
arblt\;\efli'mes'se:s. In arbitrations administered by the ICDR, the trlt')uncelllzll?s
he power to determine the manner in which witnesses are examined. : n
?ifd to the civil law, the rules also provide that the tribunal may retain
i ndent experts. ' o N
mde{i;e IBA lgu]es come down heavily on the CIV.l] side, gn.rmgI ]gl::
tribunal full control of the process surroun_dmg witnesses. The A
rovides separately for party-appointed and trlbunal-appom.ted exp;rts‘ .
er o
IDAn “expert summit” leads often to agreement on a substat}tlalz ;wm
points and thus limits the testimony to be given at the hearing.

V. Conclusion

.Although the civil and common law systems represent ful?damentall:ﬁ
contrasting approaches to dispute resolution, counsel,_arb_ltratori. a1El|
arbitration providers are blending these approaches in interna lDIh
arbitration in order to expedite and better serve the parties to t]e
proceedings. The results could be the be_st' of both systems, tamlr}f tlci
common law tendency toward over-litigiousness by‘greater trit ulna
control, providing broader access to a fair process than' in some civil law
jurisdictions, and providing an overall more cost-effective process.

s e ave ow s o} 2 S
! Grant Manessian. ~Discovery in International Arbitraion. GPSPlﬂ ébcfl’ RS
availubie ar www.abanel, org/genpractice/magazine/2003/sep: discoveryintl html.
:\ ICDR rules. art. 20(4).

] . -
~IBA Rules. Article 3. . P i
=1; Rivkin et al.. *Trends in .S, and Intermational Arbitration.” in Arbitration Rev,

ol the Americas 2007. 4 (Global Arbitration Rev. Special Report of the IBA. London.
Nov, 2006).

47




AAA HANDBOOK ON INTERNATIONAL ARBITRATION PRACTICE

CIVIL AND COMMON LAW: CONTRAST AND SYNTHESIS

Civil Law Common Law | Synthesis? — IBA and Swiss
Method Inquisitorial: | Adversarial: ICDR rules (IDRP) Rules: parties may
adjudicator reliance on and IBA rules conduct witness
ascertains truth | advocates to appear to be interviews in
in case present parties” | compromises — i advance,
positions between the two Discovery Tribunal- Party-based. IDRP give tribunal
systems. based. Each Opposing party | a strong position.
Role of Tribunal | Investigates Impartial See below. party has compelled to IBA rules allow
and determines | referee burden of provide ample | tribunal to request
facts and law proving own evidence documentation with
Role of Counsel | Assist tribunal | Zealously See below. case. through some common law
present parties’ Opposing depositions, norms.
positions party need not | interrogatories,
Pleadings Oral Brief pre- assist in case RFA’s,
: presentations hearing against itself. | Warehouses of
of counsel statement of No documents not
accompanied | claim and depositions. unusual. ©
by identical statsrint of Application of Tribunal’s Counsel allege
written dufanpe ahid the Law responsibility | and prove facts
memorials possibly to find and and law.
incl. exhibits counterclaim. apply correct | Sources of law
Witnesses Witness Parties may Non-aggressive law based on | are cases, :
Parties testimony testify. cross-examination codes and statutes, '
Experts often put in Parties call now more common professorial treaties, etc. 5
written form; | expert in international — comments. ;
obviates direct | witnesses. arbitration. The Record Legal clerk Optional; must :
examination. Counsel IDRP allow usually be requested; :
No cross- questions tribunal to summarizes usually :1
examination. witnesses. determine manner i proceedings. verbatim.
Parties usually | Cross- in which witnesses Costs Allocated by Usually divided
do not testify. | examination are examined, with tribunal by parties. :
Tribunal calls | allowed. signed witness according to }
expert statements. Parties EZPT Epera oliteorme; :
iy, have right 16 onfidentiality Broad, e.g., Some US courts i
Tribunal question tribunals’ existence of reject !
questions experts and to arbitration arbitration
witnesses. present their own ‘\ may not be confidentiality. 3
experts, divulged. 3
[BA allows for © 2010 U.M.Laeuchli
party-appointed and
tribunal-appointed
experts. Tribunal :
may order experts
to meet and confer.
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